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BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Morris Hall appeals from a judgment of conviction en¬ 
tered on February 21, 1974 after a five-day trial before the 
Honorable Charles E. Stewart, Jr., United States District 
Judge, and a jury. 

Indictment 73 Cr. 802, filed on August 17, 1973, charged 
Hall in one count with the robbery of the Security National 
Bank, 1121 Madison Avenue (at 84th Street), in Manhattan 
on January 25, 1973, in violation of Title 18, United States 
Code, Section 2113(a). 

A pre-trial suppression hearing was held on January 
25, and 28, 1974 (and was continued and concluded prior 
to opening statements on February 14, 1974). Trial com¬ 
menced on February 13, 1974 and ended with a guilty 
verdict on February 21, 1974. On March 18, 1974, Judge 
Stewart sentenced the defendant to the custody of the 










Attorney General for study, report und recommendation 
pursuant to Title 18, United Htates Code, Section 4208(b) 
and (c). On July 3, 1974, having received the report, 
Judge Stewart sentence.] the defendant to 15 years im¬ 
prisonment to be followed by a term of community super¬ 
vision. 

Hall is presently serving his sentence. 

Statement of Facts 
Government's Case 

Through the testimony of four employees of the Security 
National Bank (the “Bank”), three of whom were present 
during the robbery, and FBI Special Agents Milton 
Ahlerich and James Murphy, the agent who took Hall’s 
post-arrest statement, the Government established that on 
the morning of January 25, 1973 (Tr. 192) a man came 
into the i’auk, approached Mrs. Flora O’llourke, the head 
teller, and asked her if he could cash a check.* Mrs. 
O’Rourke asked the man if he had an account at the Bank, 
and he said no. Mrs. O’Rourke told the man to go to the 
Bank's platform, but the man refused.** 

The man gave Mrs. O’Rourke u brown paper bag which 
he told Mrs. O’Rourke to fill. Mrs. O’Rourke pulled the 
alarm and started to fill up the bag. The man pulled out 
a gun and told Mrs. O’Rourke to hurry up because he was 
not fooling (Tr. 192). 

In all, Mrs. O’Rourke put in $27,078 into the brown 
paper bag, including $500 in decoy or bait money (Tr. 
103, 193). 

* Mrs. Ouida Morrison, another bank teller, testified that she 
had first observed the robber for about five minutes while he 
was walking back and forth outside the Bank (Tr. 156). 

*• Eyewitness identification testimony implicating Hall was 
furnished by Mrs. Morrison and Mrs. O’Rourke. 
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Charles Sullivan, a hank guard, approached the bank 
robber to find out what the trouble was. The bark robber 
grabbed Sullivan, pushed him up against the counter, put 
u gun into Sullivan's ribs and took Sullivan’s gun GX 10 

* We8son 38 cal - revolver, serial’number 
D184306) (Tr. 200-203, 294). 


The hank robber put a gun into the paper hag, into which 
Mrs. ORourke had placed the Bank’s money (Tr. 201). 

A short time after the hank robber had left the Bank 
four men entered the Bank, with a brown paper bag con! 
taming some money, including *480 of the decoy money 
(Tr. 104-09, 193-94, 203-04, 223-224). The brown paper hag 
was placed on the head teller's counter. 


I* BI Agent Milton Ahlerich took the brown paper bag 
which had a tear in it from the head teller’s counter (Tr 
209-211, 215). On the counter, was a large amount of 
currency, some with straps on, some off. Ahlerich also 
seized the straps (Tr. 215, 224). The brown paper bag 
contained two of Hall's fingerprints (Tr. 241) 


On April 13, 1974, at about 12:50 P.M., Hall was 
arrested in a Harlem luncheonette on West 125th Street 
by Detective Maurice Vosges, Detective D’Alba and Patrol¬ 
man Steffen for menacing one Arthur Dancy with a re¬ 
volver (GX 3510C, GX 20; Tr. 369). The revolver belong- 
mg to Charles Sullivan, the bankguard, was found on Hall 
(GX 10; Tr. 280). After being advised of his Miranda 
rights, Hall falsely stated that he had bought the gun in 
the street for |50. 


On May 31, 1974, while Hall waf ir. custody at Biker’s 
Island on a New York State charge, he was visited by 
F111 ap( ‘ ntH ' Aft< **' receiving his Miranda warnings, Hall 
gave a statement to FBI Agents James Murphy and 
Thomas Cotton detailing his involvement in the robbery of 
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the Bank. Hall told the FBI Agent# that while walking 
on 84th Street approaching Madison Avenue, he decided 
to rob the Bank. He said that he had obtained the brown 
papjr bag at a nearby store and that be entered the Bank 
armed with a .32 or .38 caliber revolver. He also described 
the details of the robbery inside the Bank. Hall further 
disclosed that as he was running on 84th Street after 
fleeing the Bank, the brown paper bag broke and the two 
guns and the money fell to the ground. An individual 
came over to kelp Hall pick up the money until that man 
saw the two guns lying on the ground. Then Hall picked 
up some of the money and the guns and fled. He left the 
torn brown paper bag and the rest of the money on the 
ground (Tr. 368-370). 

Hall went on to say that on April 13, 19T3, he was 
arrested by the New York City police for possessing a 
loaded gun, and that this gun was the one that he had 
taken from the bank guard during the robbery (Tr. 369).* 


-'"'S 


Defense Case 

The defendant did not take the stand. 

The defendant called Eugene Coyle, supervisor of pro¬ 
tection services in the security department of the Security 
National Bank, who testified that the bank surveillance 
camera at the Madison Avenue and 84th Street Branch 
had not activated because the switch was not in the proper 
position (Tr. 398). Moreover, when the film was .*emoved 
from the camera, it failed to disclose any photographs 
(Tr. 398-400). 

* Contrary to Hall’s brief, most of the details which are 
contained in the statement to the FBI Agents—which Hall had 
read and which Hall had stated was correct—were supplied by 
Hall, as FBI Agent Murphy’s redirect examination reveals (Tr. 
370-376). 
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The defense introduced a Clinical Summary concerning 
Hall from Matteuwnn State Hospital dated February 8, 
11)72 (DX F).* At the time of the offer, Hall's counsel 
stated: 

“I am not ottering it as to his competence to stand 
trial” (Tr. 393). 

This was fully consistent with the position that Hall 
had previously taken in a letter, dated February 1, 1974, 
to the District Court, wherein his counsel had stated: 

“I absolutely do not intend to raise any claim 
that Mr. Hall is not competent to stand trial.’’ 

Hall also introduced a letter from the Superintendent 
of the Clinton Correctional Facility, Dannemora, New York, 
on State of New York, Department of Correctional Service, 
stationery, to defense counsel, stating that Hall had been 
received at Clinton from Greenhaven Correctional Facility 
on February 11, 1972 and had been discharged by maximum 
expiration of sentence on Novenil>er 8, 1972 (Tr. 405; 
DX H). 


* The Government, in its rebuttal case, introduced a stipula¬ 
tion to the effect, that the FBI Agents would have followed pre¬ 
cisely the same procedure in advising Hall of his rights and 
taking the statements had they known that Hall had been con¬ 
fined to a mental institution, as set forth in DX F. 
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ARGUMENT 
POINT I 

The Trial Court properly admitted the bank 
guards revolver seized from Hall in connection with 
a state arrest. 

Hall moved before trial to suppress the bank guard’)* 
revolver, which had been seized from him at the time of 
his arrest by New York City police officers on April 13, 

1973. After an evidentiary hearing, Judge Stewart denied 
the motion. Memorandum Opinion, filed March 1, 1974, 
pp. 6-11 (hereinafter “Opinion”). Prior to the evidentiary 
hearing, Hall had unsuccessfully sought to suppress the 
revolver from being offered at his state court trial. State 
Court Suppression Hearing Tr. 16-17 (hereinafter “St. Ct. 
H.”). 

At the pre-trial suppression hearing on January 25, 

1974, Detective Maurice Vosges of the New York City 
Police testified* that at about 12:50 P.M. on April 13, 1973, 
he and fellow police officers had been inside a Harlem 
luncheonette at 261 West 125th Street, when a man named 
Arthur Dancy advised him that defendant Hall had a gun 
and that he was bothering Dancy (H. 65-66). Detective 
Vosges approached Hall and asked him for his identifi¬ 
cation and whether he had a gun. Hall did not reply 
(H. 66). 

Detective Vosges noticed a bulge in the front of Hall’s 
coat, whereupon Vosges and another detective grabbed 
Hall. Thereupon, Vosges felt the bulge, opened Hall’s coat, 

•Hall also testified (H. 208-228), at the suppression hearing, 
but the Court rejected his testimony where it was inconsistent 
with the testimony of Detective Vosges. 
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and withdrew the gun Hall was carrying. This was the 
gun taken from the hank guard Charles Hullivan on the 
day of the bank robbery (GX 10). 

In holding the revolver admissible, the District Court 
ruled that the police: 

“conducted the type of limited search for weapons 
approved by the Supreme Court in situations where 
the police have reason to fear for their safety. 
Adams V. Williams, 407 U.8. 143 (1971); Terry v. 
Ohio, 392 U.S. 1 (1908).’’ Opinion, p. 8. 

The District Court explained: 

“In this case, we find the officers’ response to the 
situation to have been reasonable. Upon advice 
from a complaining witness that the defendant was 
armed and ‘bothering’ him, the officers approached 
the defendant. Under the circumstances, the defen¬ 
dant’s failure to respond to their initial questions 
concerning his identity and possession of a gun, 
may reasonably have been viewed as suspicious con¬ 
duct, tending to corroborate the complaining wit¬ 
ness. We find that these facts fall within the 
‘lenient’ test in Adams for an investigatory stop and 
frisk for weapons. United Mates v. Santana, 485 
F.2d 3ti5 (2d Cir. 1973). Once this intermediate 
response uncovered the weapon, the police had prob¬ 
able cause to arrest the defendant, and seize the 
gun.” Opinion, p. 9.* 


* The State Court had previously denied defendant's motion 
for similar reasons pointing out that the police officers: 

“would have been derelict in their duties had they not 
stopped and inquired of the defendant and searched him 
| Hall] in a frisk manner in order to determine whether 
or not he had or had not such a weapon.” St. Ct. H. 17. 

[Footnote continued on following page] 


l 
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Hall completely fails in his attempt to distinguish 
Adams v. Williams, 407 U.S. 143 (1973). Moreover, he 
does not even mention the two other cases relied on by the 
District Court, Terry v. Ohio, 392 U.8. l (1968) and 
United States v. Santana, 485 F.2d 365 (2d Cir. 1973), 
which are squarely applicable here. 

In Adams v. Williams, 407 U.S. 143 (1972), Terry v. 
Ohio, 392 U.S. 1 (1968) and Sibron v. New York, 392 U.S. 

40 (1968), the Supreme Court approved protective frisks 
for weapons conducted in the absence of probable cause. 
See also United States v. Robinson, 414 U.S. 218, 227-229 
(1973); United States v. Santana, supra, 485 F.2d at 368; 
United States v. Vigo, 487 F.2d 295, 298 (2d Cir. 1973). 

By any relevant standard, the stop and frisk of Hall 
by Officer Vosges and his colleagues after they received 
information from Dancy that Hall had a gun and had 
been bothering him was reasonable, appropriate and law¬ 
ful. Certainly, the risk of harm to Detective Vosges and 
his colleagues—and, of course, to Dancy—was at least as 
great as in Adams und far greater than in Santana. 

Dancy at the time was in the same luncheonette. He 
identified Hall as the man who had the gun and who was 
after him. If Dancy's information was true—and the 
police officers had no reason to believe otherwise—they 
were investigating an individual at close range who was * 
armed and was then dangerous to Dancy, us well as to 

In view of its holding, the District Court (Opinion, p. 9, n. 10) 
found it unnecessary to pass on the Government’s contention 
that principles of collateral estoppel precluded defendant from re¬ 
litigating the precise issue that had previously been resolved 
against him in the State Court. See United States v. Kramer 
289 F.2d 909, 913 (2d Cir. 1961) (Friendly, J.) • c f. Blonder'. 
Tongue Laboratories, Inc. v. University of Illinois Foundation 
402 U.S. 313 (1917). 
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themselves. This was sufficient to authorize Vosges and 
his colleagues “to conduct a limited protective search for 
concealed weapons.” Adams v. Williams, supra, 407 U.8. 
at 146. 




These facts, followed by Hall's refusal to respond to 
questions, were more than sufficient to constitute proper 
grounds for the frisk. Adams v. Williams, 407 U.S. at 
145-147 i where verbal statements coupled with rolling 
down a car window, rather than opening the car door, 
were held to authorize a policeman to reach into defen¬ 
dant's waistband and remove a gun). Here, of course, 
there was testimony as well that Vosges had observed a 
bulge in Hall’s jacket. As Adams recognized: 

“the Fourth Amendment does not require a police¬ 
man who lacks the precise level of information 
necessary for probable cause to arrest to simply 
shrug his shoulders and allow a crime to occur or a 
criminal to escape. On the contrary, Terry recog¬ 
nizes that it may be the essence of good police work 
to adopt an intermediate response.” 407 U.S. at 145. 

When the frisk revealed the concealed weapon, the 
officers unquestionably had probable cause to arrest Hall 
for violation Section 1105.05 of the New York Penal Law. 
Indeed, Hall’s possession of the gun corroborated Dancy’s 
identification of him as the man who had the gun and 
coupled with Dancy’s other information, furnished prob¬ 
able cause to si.'p|>ort the additional charge of menacing 
under Rection 120.05 of the New York Penal Law. Draper 
v. United States, 358 U.S. 307. 309-310 (1959). 

In sum, the District Court’s denial of Hall’s motion to 
suppress the bank guard’s gun was clearly correct. 




/ 
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POINT II 

The Trial Court properly admitted Hall's state¬ 
ment to the New York City Pol : ce f made after Hall 
had been afforded all of his rights under Miranda 
v. Arizona. 

Hall claims that the District Court improperly ad¬ 
mitted into evidence his false exculpatory statement, given 
to the New York City Police after he had received his 
Miranda warnings, that he had bought the bank guard’s 
gun (OX 10) on the street for $50.00. 

Hall’s position—that he had nev?r been warned of the 
fact that anything he said could be used against him— 
proceeds on an erroneous reading of the transcript of the 
hearing and omits any mention of the District Court’s 
findings that: 

“He was brought to the police station where Officer 
Steffen, one of the policemen present at the arrest, 
advised him of his constitutional rights by reading 
to him from a form. The defendant was advised 
of his right to be or remain silent at any time, his 
right to have an attorney present during question¬ 
ing, and his right to have an attorney provided for 
him if he could not afford one. He t rat also advised 
that anything he said could be used against him 
in court. 

The defendant stated that he understood the 
rights of which he had been advised. Thereafter, 
Officer Steffen asked the defendant where he had 
gotten the gun, to which he responded, ‘I bought 
the gun for fifty dollars in the street.’ ” Opinion, 
pp. 7-8 (emphasis added). 

At the preliminary hearing, Detective Vosges testified 
that Hall had been afforded his Miranda rights (H. 68), 










when Police Officer Bernard Steffen read these rights from 
a form. (H. 99). These warnings, including the statement 
that “Anything you say can be used against you in court,” 
were given to Hall. (H. 68, 99-100). 

Contrary to Hall's distorted version of the facts and 
testimony, it is clear that prior to Hall’s false exculpatory 
statement, Patrolman Steffen, in the presence of Detective 
Vosges, read from a card all of the Miranda rights to which 
Hall was entitled (H. 68, 99-100). 

The District Court, in ruling on the admissibility of 
the statement so found and its ruling was fully supported 
by the record.* 

POINT III 

Defendant's statement to the FBI agents, made 
after he had received his Miranda warnings, was 
properly admitted into evidence. 

Hall argues that a statement made by him to FBI 
Agents Murphy and Cotton during an interview at the 
Bikers Island Correctional Facility, after receiving Miranda 
warn.ngs, was no^ properly admitted into evidence. There 
is no merit to hii argument that the statement was ob¬ 
tained in violation of his Fifth and Sixth Amendment 
rig its.** 

* Even assuming arguendo, contrary to the facta proved at 
the pre-trial suppression hearing, that Hall had not been warned 
that anything he said could be used against him, the statement 
under the circumstances would still have been admissible. United 
States V. Vigo, supra, 487 F.2d at 298-99; ef. United Statee v. 
Diggs, 497 F.2d 391, 393 nn. 2 & 3 (2d Cir. 1974). 

** We do not understand Hall to challenge the voluntarinesi 
of either the April 13, 1973 or the May 81, 1973 statement*. In 
any event, the District Court found both statements to have been 

[Footnote continued on following page] 
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On May 31, 1973, Hall was incarcerated at Bikers 
Island on a state charge of attempted murder, which had 
nothing to do with the bank guard’s gun (G. 166). (This 
was one of the several state charges pending against Hall 
at the time). Hall consented to be interviewed by the 
two Fill Agents (H. 112; Opinion, p. 11). The Fill Agents 
began the interview by advising Hall of his Miranda rights 
(Opinion 11-12; H. 106-109). The FBI Agents also ad¬ 
vised Hall that they were investigating the bank robbery 
at the Security National Bank on January 25, 1973 and 
that they had fingerprint evidence and eyewitness testi¬ 
mony linking Hall to the crime (H. 152-53), and advised 
him of the penalties f ->r bank robbery with use of a gun 
(H. 154-54). Hall then made a statement detailing his 
participation in and the mrcumstances surrounding the 
bank robbery. FBI Agent Murphy showed Hall his notes 
of the interview. Hall said that the statement was true 
and correct, but refused to sign the statement (H. 109-110). 

In the District Court, Hall argued that because the 
FBI agents were aware that Hall had state charges pend¬ 
ing against him on May 31, 1973, they were obliged under 
Massiah v. United States, 377 U.S. 201 (1964), to seek out 
his state-appointed attorney prior to questioning (Opinion, 
p. 12). He also pointed out that the complaint charging 
Hall with the bank robbery had been filed with the United 
States Magistrate on May 1, 1973, and that subsequently, a 
detainer was lodged at the Biker’s Island detention facility. 

voluntarily made, finding that Hall had “at least average intelli¬ 
gence”; that at the hearing “he understood the questions posed 
and was totally responsive and lucid”; and that the 1971 Mat- 
teawan State Hospital report indicated that defendant had in 1971 
recovered from his one psychotic episode (Opinion, pp. 10-11). 
Moreover, the District Court instructed the jury that, in order to 
c~naider either statement, they had to find such statement volun¬ 
tary "beyond a reasonable doubt". (Tr. 470-471). This was far 
more than defendant was entitled. See Title 18, United States 
Code, Section 8501. 






The District Court rejected these arguments, holding 
that Maasiah does not : 

“cover situations where the defendant has yet to be 
indicted on the federal charge. United States v. 
Masullo, [489 F.2d 217 (2d Cir. 1973)]; United 
States v. Ramirez, 482 F.2d 807, 815 ( 2d Cir. 1973) 
or even post-indictment situations where the defen¬ 
dant it, not deceived nor coerced, but rather given 
complete Miranda warnings. United States V. 
Barone, 467 F.2d 247, 249 (2d Cir. 1972).” Opinion, 
p. 13 

The Court found defendant's cases inapposite, as indeed 
they are (Opinion, pp. 13-14). 

It is well established that absent the kind of deceptive 
practices found in Mussiah, a defendant’s admission, given 
after a waiver of counsel, are fully admissible despite the 
absence of counsel at such a stage. See United States v. 
Diggs, 497 F.2d 391 (2d Cir. 1974); United States v. Barone, 
467 F.2d 247, 249 (2d Cir. 1972). See also United States 
v. Messina, Dkt. No. 74-2066 (2d Cir. December 10, 1974) 
slip op., pp. 663, 668-670. Accord f e.g., United States v. 
Cobbs, 481 F.2d 196, 199-200 (3rd Cir. 1973); United States 
v. Springer, 460 F.2d 1344 (7th Cir. 1972); Coughan v. 
United States, 391 F.2d 371 (9th Cir.), cert, denied, 393 
U.S. 870 (1968).* 

In Masullo, the defendant had been arrested outside 
the offices of his regular attorneys who had represented 
him in the past and in an ongoing New York criminal 
action (also involving narcotics for which he had been hi 

* We do not understand any McNabb-Mallory contention to be 
involved on this appeal Any such contention would, of course, 
be frivolous in view of Title 18, United States Code, Section 8601. 
United States v. Collins. 462 F.2d 792 (2d Cir. 1972). 




Court that very day). MbhuIIo was taken to the Bureau 
of Narcotics and Dangerous Drugs office where he made 
the incriminating statement on the offense for which he 
had been arrested after having been advised of his Miranda 
rights. In ruling the statement admissible, this Court held 
that the Sixth Amendment does not require the Govern¬ 
ment, when it is aware that the defendant is represented by 
counsel in a state case, to notify that attorney in the 
absence of proof that he has made an appearance on behalf 
of the defendant in the Federal proceeding. 

In the present case, on May 31, 197S Hall did not have 
counsel in the federal bank robbery case; in fact, he had 
been neither arrested nor ararigned nor indicted.* And on 
May 31, 1973, the FIH agents did not know the names of 
any of Mr. Hall’s attorneys nor did he inform them of any 
such attorneys (H. 166). 

At the time, Hall was incarcerated on an attempted 
murder charge having no relation whatever to the bank 
robbery charge. In these circumstances, the federal agents 
plainly had no responsibility—independent of identifying 
themselves as federal agents and advising defendant of all 
his rights, including his right to have counsel present at 
all times—to try to ascertain who represented the defen¬ 
dant on the various state charges pending against him 
and to advise all the lawyers of the proposed interview. 
Indeed, the few courts that have considered the question 
have uni'-.rmly held that no such burden is placed on 
the federal agents in those circumstances. See United 
Stotet v. Crook, 503 F.2d 1378 (3d Cir. 1974); United 
States v. Van Dusen, 431 F.2d 1278, 1281 (1st Cir. 1970). 

* It is also appropriate to point out that the FBI Agents went 
to Riker s Island on May 31 to visit him in connection with the 
bank robbery charge. As the state court hearing transcript indi* 
cates, no attempt has been made to utilise the May 31, 1878 
statement in connection with any state court charges. 
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As this Coart made clear in Masullo, the duty to notify 
an attorney does not attach “unless and until the police 
01 prosecutor learn that an attorney has been secured to 
assist the accused in defending against the specific charges 
for which he is held". United States v. Masullo, supra, 
489 F.2d at 223, quoting People v. Taylor, 27 N.Y. 2d 327 
(1971). 

As Masullo recognized: 

“The concept that professional criminals have <hout^ 
counsel’ because of prior escapades and that there¬ 
fore Government agents knowing the identity of 
prior counsel have an obligation of constitutional 
or even ethical dimension to contact counsel before 
questioning them, is hardly appealing” United States 
v. Masullo, sv.pra, 489 F.2d at 223. 

POINT IV 

The Trial Court properly permitted Flora O'Rourke s 
and Ouida Morrison's in-court identification of Hall 
as the bank robber. 

After a preliminary hearing, two bank employee eye¬ 
witnesses—Flora O’Rourke and Ouida Morrison—were 
permitted to furnish in-couri identification testimony iden¬ 
tifying defendant as the ban.' robber.* There is no merit 
to Hall s argument that their testimony was inadmissible. 

At the preliminary hearing, it was established that on 
January 25, 1973, the day of the bank robbery, the New 
York City police had shown the bank employees hundreds 

* The District Court also concluded that the h»ny guard, 
Charles Sullivan, would not be permitted to make an in-court 
identification because his recollection of the photograph spreads 
which he had been shown—and their method of presentation— 
was poor (Opinion, pp. 6-6). 
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of photographs (H. 30; Tr. 61; Opinion, p. 2). Six days 
later, on January 31, 1073, Mrs. O’Rourke and Mrs. Mor¬ 
rison were shown a booklet of approximately 25 to 30 
photographs of black male robbery suspects (GX 8). Mrs. 
O’Rourke selected photograph 80 us depicting someone 
who looked “most like’’ the bank robber (Opinion, p. 2; 
H. 20). Mrs. Morrison selected the same photograph as 
depicting the bank robber (Opinion p. 3; Tr. 64). 

GX 8C, the photograph selected by Mrs. O’Rourke and 
Mrs. Morrison on January 31, 1973, is a photograph of a 
black bank robbery suspect taken during a bank robbery 
which took place at a time when Hall was in Olinton Cor¬ 
rectional Facility (Tr. 382-386; Tr. 405). 

The booklet, GX 8, is a revolving booklet maintained by 
the Federal Bureau of Investigation. The District Court 
found that the booklet contained many, but not all, of the 
same photographs shown to the bank employees on January 
31, 1973 (Opinion, p. 2; Tr. 145-148). 

In April 1973, both Mrs. O’Rourke and Mrs. Morrison 
were shown a spread of seven photographs (GX 1-7) by 
the FBI Agents. Mrs. O’Rourke selected two photographs 
w{nch depicted j>eople she thought looked like the bank 
robber. (Opinion, p. 2). One of these two photographs, GX 
6 , was Dali’s photograph. Mrs. Morrison selected Hall’s 
photograph, GX 6, as depicting the bank robber (Opinion, 
p. 3; Tr. 65). The District Court found that at no time 
in presenting these photographs to Mrs. O’Rourke or Mrs. 
Morrison prior to their making identifications did the 
F.B.I. agents suggest that they were interested in an iden¬ 
tification of any particular person.* 

* The District Court also found that the F.B.I. Agents may 
have indicated tacit pleasure at Mrs. Morrison’s April, 1973 
identification, but such indication clearly came after Mrs. Mor¬ 
rison maae her identification (Opinion, p. 3 footnote; Tr. 67-68). 


A 
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th ^ t0 . the bank robl>er ^’ Mrs - O’Rourke testi¬ 

fied that at approximately 10:30 in the morning, the bank 

robber stood in front of her for about two to three minutes 

18) V ^ Part ° f thC 11,116 at doee range (H.’ 

18). The bank was well lit (H. 18). ' 

Mrs. O’Rourke had a conversation with bank robber 
a ter which he handed her a brown paper bag and told her 
to mi „ up. Mr, O'Rourke puahed ,he L rm and the 
gua d came over and the man took the gun from the bank 

gnard. He stated that he wasn’t fooling and told Mrs 
O^ourke a„ „ p th , The °“ k 

bank guards gun and put it in his back (H. 18). 

Mrs. Morrison, a bank teller, testified that she first 
observed the robber for about five minutes when he was 
walking back and forth outside of the bank. She also 
observed him for about seven minutes inside the bank 
during the robbery (Tr. 60-61). 

The Trial Court, in permitting this testimony ^ve a 
complete instruction, and what the Government submits is 
a highly favorable instruction from defendant’s viewpoint 
on the dangers of eyewitness misidentiflcation (Tr. 473 -’ 

* • * ) • 

The thrust of Hall’s jmsition appears to be that the 
identification testimony should have l>een suppressed bv 
reason of the failure of the Government to adduce the 
hundreds of photos shown the bank employees by the New 

/ °*f fl P ° l ce °“ Januar ^ 25 > 197 3- Hall also objects 
to the failure to preserve the booklet intact. 

Despite Hall’s contention that the Government’s failure 
constituted some sort of violation of its obligation under 
Brady v. Maryland, 373 U.8. 83 (1963), nothing could be 




more inaccurate.* In the first place, this Court has upheld 
identification eyewitness testimony where it was impos¬ 
sible for the Government to recreate the photograph spread 
shown to the witnesses. United States v. Mieles, 481 F.2d 
960, 962 (2d Cir. 1973). Here, of course, the Government 
was able to produce 10 to 20 of the photographs contained 
in the booklet shown on January 31, 1973 and the precise 
photograph spread shown in April 1973. 

In any case, the test for the admissibility of Mrs. 
O’Rourke’s and Mrs. Morrison’s in-court identification testi¬ 
mony depends upon whether the photographs shown to 
the eyewitnesses were so “impermissibly ;estive as to 
give a very substantial likelihood of irrepnraole misidenti- 
fication.” Simmons v. United States, 390 U.S. 377, 384 
(1968); United States v. Evans, 484 F.2d 1178 (2d Cir. 
1973). The inquiry under Simmons is two-pronged: whether 
the initial identification procedure was impermissibly sug¬ 
gestive, and, if so, whether the procedure had such a ten¬ 
dency “to give rise to a very substantial likelihood of 
irrpearable misrepresentation that allowing the in-court 
identification would be a denial of due process of law”; 
resolution of the latter issue “depends on the totality of 
the circumstances.” United States e«r rel. Phipps v. Fol- 
lette, 428 F.2d 912, 914-915 (2d Cir.), cert, denied, 400 U.S. 
908 (1970). See also A -eil v. Biygers, 409 U.S. 188, 200 
(1972). The Government submits that the January 25 
showing of hundreds of photographs by the New York 
Police, the booklet shown on January 31 and the photo¬ 
graph spread, GX 1-7, were entirely proper, us the Dis¬ 
trict Court found. Indeed, it is noteworthy that Hall 
never challenged the photographs themselves. He urges 

* Nothing in Brady v. Maryland requires the Government to 
subpoena the New York Police officers who showed Mrs. O’Rourke 
and Mrs. Morrison the hundreds of the photographs on Janu¬ 
ary 25, 1973, when it was equally within defendant’s right 
of compulsory process to achieve the same objective if he 
deemed fit. 
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rather that the tacit pleasure shown by the F.B.I. agents 
after Mrs. Morrison selected Hall’s photograph, somehow 
tainted her in-court identification. 

The District Court, however, found to the contrary, 
and even assuming arguendo that manner in which the 
spread of seven photographs shown was suggestive, it is 
plain that it was not the source of Mrs. Morrison’e in¬ 
court identification. United States ex rel. Gonzalez v. 
Zelker, 477 F.2d 797 (2d Cir. 1973); United States ex rel. 
Frasier v. Henderson, 464 F.2d 260, 264-265 (2d Cir. 1972); 
United States ex rel. Beyer v. Mancusi, 436 F.2d 755 (2d 
Cir.), cert, denied, 403 U.8. 933 (1971). 

Mrs. Morrison saw Hall for a total of approximately 
twelve minutes. She observed Hall for five minutes when 
he was outside of the bank prior to the robbery and for 
seven minutes inside the well lit bank. In sum, her op¬ 
portunity to observe Hall was far better than in many cases 
where highly suggestive procedures had been employed and 
where identifications had nonetheless been permitted and 
upheld. Neil v. Diggers, supra; United States ex rel. Gon¬ 
zalez v. Zelker, 477 F.2d 797, 801 (2d Cir. 1973); United 
States ex rel. Smiley v. LaVallee. 473 F.2d 682 (2d Cir. 
1973); United States v. Counts, 471 F.2d 422, 424-25 
(2d Cir.), cert, denied, 411 U.S. 939 (1973); United States 
ex rel. Robinson v. Zelker, 468 F.2d 159, 163-165 ( 2d Cir. 
1972), cert, denied, 411 U.8. 939 (1973); United States 
ex rel. Bisordi v. LaVallee, 461 F.2d 1020, 1024 ( 2d Cir. 
1972). 

United States v. Fernandez, 456 F.2d 638, 641-644 ( 2d 
Cir. 1972), cited by Hall, actually supports the Govern¬ 
ment’s position since this Court there expressly permitted 
the four bank employees to make eye-witness identiflc' ions 
at the new trial, where they observed the robbery for a 
period of five to seven minutes. 456 F.2d at 642 643. In 





accordance with the suggestion in Fernandez, the District 
Court here gave an instruction along the lines contemplated 
by Judge Friendly’s opinion, 456 F.2d 643-644, even though 
United States v. Evans, 484 F.2d 1178 (2d Cir. 1973) can 
be read as not requiring this under the circumstances here 
involved. 

In any event the extensive cross-examination by Hall’s 
counsel covering virtually the entire panoply of issues on 
the identification issue, coupled with the District Court’s 
instruction on the subject, United States v. Fernandez, 
supra, more than amply protected the defendant's rights. 

POINT V 

The Trial Court did not abuse its discretion in not 
ordering a psychiatric examination of Hall. 

Where a motion is made before sentence for a psychia¬ 
tric examination pursuant to 18 U.S.C. § 4244, a court is 
required to order such an examination unless it determines 
that the motion is frivolous or was not filed in good faith. 
United States v. McEachern, 465 F.2d 833, 838 ( 5th Cir.), 
cert, denied, 409 U.8. 1043 (1972); United States v. Pogany, 
465 F.2d 72, 77 (3d Cir. 1972); United States Urvin, 450 
F.2d 968 (9th Cir. 1971). However, in making this deter¬ 
mination, the trial court is afforded a considerable degree 
of discretion. As the Court of Appeals stated in United 
States v. McEachem, supra: 

“Unquestionably there is an allowable range of dis¬ 
cretion in the district judge in granting or denying 
a motion for a § 4244 examination . . . the trial 
judge’s discretion operates at two levels; that of de¬ 
termining whether there is an undergirding factual 
basis for ‘reasonable cause to believe,’ and whether 
the facts which the court accepts as existent are 
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wholly insufficient to give rise to the alleged ‘reason- 
abe cause to believe.’ Interwoven through both 
evels is the principle, as usually articulated, that 
the court may reject a motion which it considers to 
be frivolous or filed not in good faith.” 

Applying these standards to the instant case, it is clear 
that the trial court did not abuse its discretion in not order¬ 
ing a psychiatric examination, since the facts presented 
were wholly insufficient to establish a “reasonable cause to 

believe that appellant lacked the necessary competence to 
stand trial. 

C0Qtend “ that counsel’s oral statements 
(lr. 1< 0-181) amounted to a motion for a psychiatric exam¬ 
ination on the third day of trial which should have been 
granted because of the following circumstances: (1. appel¬ 
lant had been confined from December 10, 1971 through 
February 8, 1972 in the Matteawan State Hospital and the 
Clinical Summary report found that he had suffered a 
psychotic episode from which he had recovered: (2) appar- 
entiy due to an altercation, appellant was transferred from 
the lombs to the Biker's Island Hospital prior to the first 
day of trial; and (3) on the third day of trial, appellant 
appeared in court disheveled, and in handcuffs and legirous 
and, according to his counsel's statement on the record 
refused to communicate any longer with counsel. None of 
these factors, either singly or taken together, raises even a 
reasonable doubt as to Hall's competency to stand trial at 
that time. See Pate v. Robinson, 383 U.8. 375, 385, 387 
(1967); United States ex rel. Roth v. Zelker, 455 F.2d 1105 
1108 (2d Cir. 1971), cert, denied, 408 U.S. 927 (1972). 

In the first place, appellant’s reliance on the Matteawan 
Clinical Summary report is improper, for that document 
was never received in evidence on the issue of his compe¬ 
tence to stand trial. As Hall admits on appeal (Br 49) 
the report was offered at the pre-trial hearing only on the 
issue of appellant’s capacity to voluntarily waive his rights 
at the time of his Biker’s Island statement. Although ap¬ 
pellant did introduce the Matteawan Clinical Summary re- 
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port into evidence at trial, he specified that it was not 
being otfered as to his competence to stand trial. (Tr. 393). 

Furthermore, Hall’s attorney wrote a letter to the Dis¬ 
trict Court, dated February 1, 1974, in which he unequivo¬ 
cally declared that “/ absolutely do not intend to raise any 
claim that Mr. Hall is not competent to stand trial.” (Em¬ 
phasis supplied). At the time, Hall’s counsel was aware 
of defendant’s background, including the contents of the 
Matteawan Clinical Summary report, which concluded by 
noting that Hall’s condition on discharge was that he had 
“recovered from psychotic episode.” * 

According to Hall’s counsel, on the first day of trial, 
Hall had been transferred from the Tombs to the Riker’s 
Island Hospital several nights before, apparently due to 
an altercation. However, no question of his competence 
was raised at that time. On the third day of trial, accord¬ 
ing to counsel, Hall persisted in refusing to communicate 
with his attorney. These facts are hardly sufficient to 
require the Court to order a psychiatric examination. In 
the first place, there is no evidence in the record to indicate 
that Hall was bc'ng held in a psychiatric ward at Riker's 
Island.** Second, the Court had before it a letter from a 
“referring physician” at the Riker’s Island Hospital, Dr. 
Spaulding, which stated: 

“MS on admission—alert, oriented, articulate. Calm, 
coherent, no thought disorder. No change in his 
condition today. No psychosis. Defiant inmate. 
Okay to go to court today psychiatrically” (Tr. 172). 

* Indeed, Hall’s counsel stated that Hall had been perfectly 
competent to assist and participate in the pretrial hearings and 
to prepare for trial (Tr. 175). 

** On the third day of trial when appellant’s attorney first 
argued that appellant’s transfer to a psychiatric ward raised an 
issue as to his competence, the trial judge noted, quite correctly: 
“I don’t know from this [Dr. Spaulding’s letter] he is held in 
the psychiatric ward.” Appellant’s attorney replied: “That is 
my understanding either from the Marshals or our inquiry yes- 
to establish appellant’s commitment to a psychiatric ward at 
Riker’s Island. 
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Appellant argues that this letter is not the equivalent 
of the findings of a coart-appointed psychiatrist because 
there is no indication in the record that its author is a 
qualified psychiatrist and that he applied the proper 
standards. Taken together with the other facts as to Hall’s 
mental state, including the District Court’s findings on the 
voluntariness issue (see footnote, pp. 11-12, supra), and the 
legal positions he had previously taken, Dr. 8pauling’s let¬ 
ter furnished the Court with sufficient evidence to conclude 
that Hall’s claims with respect to a psychiatric examination 
on the issue of competency were frivolous.* 

POINT VI 

The Trial Court did not abuse its discretion in 
admitting into evidence the paper bag containing 
appellant's fingerprints, since the Government in¬ 
troduced sufficient evidence to establish the neces¬ 
sary connection with the bank robbery. 

According to the testimony of Mrs. O’Rourke, the rob¬ 
ber placed the money given to him in a brown paper bag. 
(Tr. 102) Mrs. Rourke and the bank guard, Mr. Sullivan, 
testified that a short time after the rubber had left the bank, 
some workmen came running into the bank carrying a 
t rown paper bag containing some of the hold-up money, 

* Additionally, the District Court in ordering a 90-day stu<‘y 
pursuant to Title 18, United States Code, Section 4208(b), had 
before it on the day of sentence a report which included data 
regarding Hall’s “mental and physical health.” Title 18, United 
States Code, Section 4208(c). Under the circumstances, the 
Court’s imposition of a fifteen year sentence, after having re¬ 
ceived the report, woult seem to indicate that the report did 
not (i) differ from the views of Dr. Spaulding or (ii) contain 
any suggestion that Hall had not been fit to stand trial, or was 
unable to be sentenced. 
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including $480 of the bait money, which was placed on 
Mrs. O’Rourke’s counter and left there. (Tr. 104 00, 130). 
F.B.I. Agent Ahlerich testified that after arriving at the 
bank he seized a brown paper bag which was wadded and 
torn and which was lying on a teller s counter next to a 
large amount of money and some straps for the money. 
(Tr. 209 215). The bag seized by Agent Ahlerich contained 
Hall's fingerprints. 

llall argues that the trial court erred in admitting 
that bag in evidence because there was insufficient proof 
of its connection to the offense. In support of that argu¬ 
ment, appellant relies on the generally recognized rule 
that “tangible objects become admissible in evidence only 
when proof of their original acquisition and subsequent 
custody forges their connection with the accused and the 
criminal offense.” Oass v. United States, 416 F.2d 767, 
770 (D.C. Cir. 1969). However the Court in Oass went on 
to say that this rule “demands that the possibilities of 
misidentifieation and adulteration be eliminated, not ab¬ 
solutely, but as a matter of reasonable probability.” Id. 
This Court adopted that test in United States v. Lavin, 
480 F.2d 657, 662 (2d Cir. 1973) and added: “In the final 
analysis, the determination of whether that reliability 
exists [as to a continuous chain of custody] must be left 
to the sound discretion of the trial judge.” 

There is an absolutely clear connection between the 
paper bag admitted in evidence and Hall since it contained 
his fingerprints. Furthermore, there is a crystal clear con¬ 
nection between the paper bag used in the robbery and 
the bag brought in by the workmen and, indeed Hall con¬ 
cedes that the jury could properly infer that they were 
one and the same. lie argues, however, that the chain of 
custody from the time the pa*, r bag was placed on Mrs. 
O’Rourke's counter until it was retreived by F.R.I. Agent 
Ahlerich was not adequately proved. This contention is 
frivolous. 
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Hall’8 contention that the paper bag brought in by the 
workmen, unlike the torn paper bag taken by Ahlerich, was 
not torn is simply incorrect. On May 31, 1973 Hall ad¬ 
mitted that while fleeing from the bank, the brown paper 
bag in which he carried the money and the two guns ripped 
and fell to the ground. He further admitted that someone 
began helping him pick up the money until he noticed 
the two guns. Moreover, l>oth Mrs. O’Rourke and Ahlerich 
testified that the money rested near the bag on the teller’s 
counter. 

In sum, the common factors supporting the chain of 
custody here are overwhelming. The brown paper bag 
containing some of the hold-up money, including |480 of 
the bait money which Mrs. O’Rourke placed in the bag, 
was returned by the workmen and placed on Mrs. 
O’Rourke’s counter. A short time later Agent Ahlerich 
seized a brown paper bag lying next to a large sum of 
money and money straps on a teller’s counter. These facts 
clearly suffice to eliminate the possibility of misidentifica- 
tion “as a matter of reasonable probability.” 

POINT VII 

Hall's charges of prosecutorial misconduct are 
without merit. 

Hall contends (Hr. at 54-56) that he was denied a fair 
trial because of prosecutorial miscouduct. The argument 
is wholly without merit. 

The first claim of error relates to the prosecutor’s com¬ 
ment l»efore the Government’s rebuttal case and summation: 

“I believe my last witness is enroute and hope he 
will arrive momentarily, but I expected Mr. Berman 
to put on more witnesses (Tr. 406).* 

* The prosecutor’s understanding of the situation was 
prompted by Mr. Berman’s comments at pp. 804 and 379 of the 
Trial Transcript. 


i 
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Appellant does not explain how this remark produced 
any prejudice nor is any discernible. Cf. United States 
v. Upton, 467 F.2d 1161, 1168-1169 ( 2d Cir. 1972). 

Hall also erroneously argues that the prosecutor im¬ 
properly referred to the fact that the bank guard's gun was 
found on Hall, “when he was arrested by the New York 
City Police for menacing with a loaded gun” (Tr. 449). 

Despite Hall’s claims to the contrary, these facts were 
put into evidence on three separate occasions without 
duced a report (GX 3510-C) in evidence (Tr. 285-287), 
states that the charges on which Hall had been arrested 
on April 13, 1973, included possession of a dangerous weap¬ 
on and menacing, and that Hall had threatened the com¬ 
plainant with a loaded gun. 

In addition, the Government introduced Hall’s state¬ 
ment to the F.B.I. Agents (GX 20) which contained the 
statement: 

“On April 13, 1973 I was arrested by the New York 
City Police for possessing a loaded gun.” 

No objection to the statement on this score had ever been 
made. Finally, F.B.I. Agent Murphy, testified that Hall 
and not the agents was the source of this statement (Tr. 
375). 

Moreover, the Matteawan Report, introduced by Hall 
at trial and set forth in his appendix, refers to his 
“long history of crimes of assualt,” and the fact that 
he had been sentenced to four years imprisonment for 
attempted robbery in 19(58. (Matteawan Report p. 1.) In 
addition, Hall introduced the letter from the Warden of 
the Clinton Correctional Facility pointing out his incar¬ 
ceration in 1072 in that Htate prison. 
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In sum, the thrust of Hall’s contention—that he waa 
prejudiced by the prosecutor’s reference to Hall’s April 
13, 1973 state arrest—is utter nonsense, since Hall himself 
had introduced a plethora of evidence that made readily 
apparent to the jury that Hall had a long criminal history 
and that he had been arrested on April 13, 1973 for 
menacing with a loaded gun.* 

Finally, Hall claims that FBI Agent Murphy irrc 
parably prejudiced his case by referring to the location of 
the May 31 statement as 'being “Riker’s Island”, rather 
than “jail.” The significance of the supposed prejudice is 
that the jury was not to know that Hall at that was in¬ 
carcerated on state charges. 

In the first place, Federal prisoners are on occasion 
lodged at Riker’s Island. Second, Hall’s counsel referred 
to Hall’s incarceration at Riker’s Island in summation, 
thereby indicating that he could not have thought it to be 
a detrimental remark (Tr. 433). Third, as previously 
noted, by the time the jury got the case, there had been a 
large number of references to Hall’s incarcerations on state 
charges, including those mentioned during Mr. Berman’s 
summation (Tr. 427). 

In sum, the so-called “indiscretions” that Hall relies 
upon are without any substance. To cite such cases as 
United States v. Drummond, 481 F.2d 62 (2d Cir. 1973) 
and the other cases relied on by Hall (Br. at 55-56) is to 
go exceedingly wide of the mark.** 

* For Hall to refer to a ground rule (Br. at 66) agreed upon 
at the commencement of trial (Tr. 11), without making any 
reference whatever to his own introduction of an abundance of 
evidence as to his criminal record, is deceptive and misleading. 

** Hall’s other allegations of misconduct (Br. at 30 n.) are 
equally frivolous. For example, the Government’s opening (Tr. 
79-80) was quite obviously a proper preview of the evidence and 

[Footnote continued on following page] 


i 





2 $ 


POINT VIII 

The Trial Court properly denied Hall's motion for 
a mistrial when at lunch during deliberations, sev¬ 
eral jurors heard a man say "Show no mercy." 

On the afternoon of the first day of deliberations, the 
Deputy Marshal reported to the Court that several jurors 
had mentioned to him that as they were leaving the restau¬ 
rant after lunch, someone yelled at them, “Show no 
mercy” (Tr. 494). On the basis of this incident, appellant 
moved for a mistrial, and that motion was denied (Tr. 
495). Thereafter, appellant took the position that nothing 
should be done to call the jruors attention to the incident 
and therefore opposed the Court’s questioning or instruct¬ 
ing the jury concerning the incident (Tr. 499, 501-02). 
The Court, however, examined the jury as follows: 

“The Court: Mrs. Martello, ladies and gentlemen, I am 
sorry for this interruption but something came to my 
attention. After thinking about it, I thought perhaps I 
better just make sure that it is cleared up. 

I understand from the marshal who was with you at 
lunch that one or perhaps more than one of you mentioned 
to him that during lunch you had heard a bystander make 
some kind of a comment. 

I just want to be perfectly clear that, assuming this 
happened, that none of you have any doubts about your 

the Government established on the undisputed evidence at trial 
that the bank robber pointed a gun at Mrs. O’Rourke, the teller, 
and took away the bank guard’s gun. Hall’s claim about the 
Government’s attempt to offer a hearsay document into evidence 
after he had only a short time previously done the same thing is 
ludicrous, particularly since the Court did not allow the Govern¬ 
ment’s offer. In another instance Hall refers to, the Government, 
after the matter had been gone into on cross-examination, asked 
a question to refresh a witness’s recollection, to which an objec¬ 
tion was sustained (Tr. 129). 
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ability to continue to act without any bias to act im¬ 
partially and fairly. 

Does anybody have any doubts as a result of what 
happened at lunch, I don’t know, really, what happened. 

Juror No. 8: I didn’t hear it. 

The Court: I want to be clear about this. Does any¬ 
body have any doubts? 

I thought I just better make sure that anybody who 
wanted to unburden their soul could tell me. 

lhank you very much. Sorry to bother you” (Tr. 502- 


The rule is well-established that jurors should not re¬ 
ceive communications from outsiders concerning the case 
before them. Mattox v. United States, 146 U.S. 140 (1892). 
“But like other rules for the conduct of trials, it is not an 
end in itself; and while lapses should be closely scrutinized, 
when it appears with certainty that no harm has been done’ 
it would be the merest jtedantrv to insist upon procedural’ 
regularity.” United States v. Compagna, 146 F.2d 524, 528 
(2d Cir. 1944) (L. Hand, «/.), cert, denied, 324 U.S.’ 867 
(1945). Thus, this Court has held that the Trial Court 
did not err in denying a motion for a mistrial where as 
the jurors were leaving the courthouse one evening during 
the r deliberations, a day and a half before returning their 
verdict, the jurors were surrounded by photographers, tele¬ 
vision cameramen, and reporters who took their pictures 
and asked them questions. United States v. Kahaner, 317 
F.2d 459, 482-83 (2d Cir.), cert, denied, 375 U.S. 836 (1963) ; 
see United States v. Sperling, 362 F. Supp. 909, 913 
(S.D.N.Y. 1973), aff’d, Dkt. Nos. 73-2363, etc. (2d Cir 
October 10, 1974) slip op. p. 5637, 5670 n. 30. 

Unlike the cases relied upon by appellant, this case does 
not present a situation in which there was conversation 
between jurors and a prosecuting attorney, or a witness, 
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or anyone else connected with the trial. Hatlier, the 
incident here, as was true in Kahaner, involved a fleeting 
remark by a perfect stranger, and in this case there is not 
even an indication that the stranger had any interest in 
or knowledge of the case. Certainly, the period of contact 
here was far more brief than in Kahaner. Furthermore, 
the trial judge took the precaution of questioning the 
jurors to determine if the remark had affected their ability 
to act impartially. Since none of them indicated that the 
remark had, the Court properly concluded that there had 
been no prejudice. 

Appellant attacks this procedure on two rather contra¬ 
dictory grounds. On the one hand, he contends that the 
Trial Court failed to make a finding of no prejudice with 
sufficient particularity for meaningful appellate review; on 
the other hand, he complains that by questioning the jurors 
about the incident, the Trial Court reinforced its impact. 

There is no way for a Court to assess the possible 
prejudicial effect of a communication outside the jury 
room without asking the jurors about it. The Trial Court 
did so in this case in a way designed to give the least 
amount of emphasis to the incident—the remark was 
not repeated—particularly because the marshall could 
not determine exactly which jurors had heard the 
remark. (Tr. 498-99). As a result of that examination, 
it is now obvious that there had been no prejudice when 
the Court sent the jury back to continue its deliberations. 
In view of appellant’s opposition to any questioning of the 
jury, he is in no position now to argue that the record is 
not adequate for meaningful appellate review on the 
question of prejudice. In any event, the lack of preju¬ 
dice is apparent from the record, for not a single juror 
expressed the least doubt as to his ability to continue to 
act impartially, and thus the Trial Court did not err in 
denying appellant’s motion for a mistrial. 
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CONCLUSION 

The judgment of conviction should be affirmed. 

Respectfully submitted, 

Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
of Amerioa. 

Steven A. Schatten, 

Frederick P. Schaffer, 

Lawrence S. Feld, 

Assistant United States Attorneys, 

Of Counsel. 
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